Physician heal thyself 

By  Paul Herbig

Herbig’s Law #457: If you do not self-regulate your industry and take care of customer complaints and problems as they occur, then eventually someone else will step in (read here: federal government typically) and set forth regulations a magnitude worse than if you had done so.

Example one:  The banking and brokerage industry played foot loose and free during the 1920s with the result being the crash of 29, the bank holiday of 1932, and the great depression.  Unable to  (or more to the point, unwilling to) regulate themselves, laws were enacted during the Roosevelt 30s that created the SEC, separated the banks from the brokers, regulated both industries, and placed considerable governmental control over the industries.  

Example two:  Continued abuse by telemarketers during the 1990s resulted in a consumer backlash which prompted the Federal government to pass the “Do Not Call list” in 2003 (by 2003, U.S. telemarketers were making  70 million calls a day!).  In the months before and the month following the enactment date of  the Do Not Call list on October 1, 2003, over 55 million Americans placed their phone numbers off limits to telemarketers.  Industry self-regulation was nonexistent as was the will by individual companies to do likewise.  The result was a Federal law creating severe penalties not just oriented to telemarketers, the original victims, but applicable to all types of companies and businesspersons, including but not limited to realtors, insurance agents, and brokers, who do business over the phone.  The result is a high degree of uncertainty of what is right and wrong and what I can do and can’t.

Example Three:  Stock analysts conflict of interests, Grasso mammoth pay and retirement package, floor specialists actions, and Mutual Fund Improprieties during 2003.   Despite having a highly involved system of self-regulation (The NYSE regulatory staff numbers 550 while the NASD is over 2000), as the Wall Street Journal described it, “Wall Street’s self-regulators have missed virtually all of the major security scandals of the past two decades.  When they did . . . usually followed investigations by others.”

Why don’t industries self-regulate?  Some have tried: the Advertising Industry has a set of industry compiled standards the industry is suppose to adhere to.  But not all do.  Why does it seem never to work?  The answer can be found in the Law of commons. In this economic example of common ownership, an area of land is owned by the public for the public use for grazing.  Each rancher has no incentive to hold back since he would only be harming himself by not utilizing to the fullest the free land.  As a result, the land is overgrazed and becomes barren.  The moral of the story:  if all owns it, no one owns it and there exists no incentive to conserve or maintain it (a single rancher would bore the costs while all the others would gain at the other’s expense).

 The same rationale as to why collusion among rival firms (think OPEC here) is inherently instable.  If I am the only law abiding citizen in a town full of thieves, I will lose out, not be as profitable as I could, and the situation will still be intolerable.  If all parties agree the incentive to cheat and take advantage of the gullible majority is overwhelming.  If only one group cheats and the rest toe the line, the payoff is immense to the cheater.  Therefore, it is not a stable situation.

The current example of an industry soon to be regulated severely despite what could have been is the email industry.  Spam has escalated within the last year to become the majority of the email received by users (compared to just 7% in April 2001)  (I am sure all of you can empathize with me on the severity of this problem:  in some cases 90% of email received is unwanted)(Businesses spend an estimated $10 Billion—that’s right ten zeroes).  The economics of an email Spammer is delicious:  even if only 1 in 10,000 respond, the costs to send 50 million emails is negligible and the potential responses (5,000) make the endeavor profitable with a high return . . . and therefore lucrative for any to engage in this economic activity (which we are not seeing). 

As expected, the industry tried to muddy the issue by arguing legitimate e-mailers are not misleading or deceptive and are actually good spammers.  Their intent, now that self-regulation never was tried and federal regulation is a foregone conclusion, is to make the inevitable bill as industry friendly as possible. But regardless of the outcome, which is sure to include many notions not wanted by the industry, a little dose of humility a lot earlier who have staved off the new restrictions soon to go into effect. 

Do it to you before you hath it done to you many times worse.

