Cross Cultural Negotiations Lecture 12:



“How do we agree?  Let me count the ways .. .”




The contract

Negotiations are entered into only for the purpose of reaching an agreement.  An agreement is an exchange of conditional promises in which each party declares that it will act in a certain way on condition that the other parties act in accordance with their promises. Depending upon cultures involved, promise breaking is tolerated, expected, or even desired. Contracts are rarely easier to enforce in foreign countries than in the United States and achieving a remedy based on the legal merits may be impossible. In Korea, do not sign a contract in red ink, as it means you expect it will come to a bad end.


Two types of agreements exist: an explicit, detailed, written contract that covers all contingencies and requires no future cooperation and binds the parties through an outside enforcement mechanism.  The explicit contract assumes that no relationship exists between the parties apart from the exchange (personal relationships are unnecessary and friendship may be a hindrance). Communication is limited, covering only substantive issues, is formal, and relies heavily on technical language.  Obligations are limited to those specific, detailed actions provided in the contract.  Although circumstances may change, obligations do not, and each is bound to his explicit commitment.  


The other is an implicit, broad, oral agreement that, in accepting unforeseen change as normal, leaves room for the parties to deal with the problems and begins the formation of personal relationships. The implicit agreement assumes that the importance of the relationship overrides substantive concerns. Implicit agreements  depend heavily on relationship. They tend to be more concerned with personal noneconomic satisfactions than the substantive exchange. Communications is extensive, covering subjects apart from the substantive concerns of the negotiations, formal and informal and verbal and nonverbal. Obligations are unlimited and unmeasurable. The future cannot be foreseen or included. Trouble is expected, maneuverability is left.  The negotiations process is long and drawn out. 


Arbitration is the most widely used method of settling international disputes.  It is basically a process whereby two groups or persons agree to submit the dispute to a non-aligned third person and further agree that they will carry out that third person’s decisions.  Arbitration avoids going to court and the uncertainties of an unknown legal system.  International arbitration has a time-tested set of rules and procedures to govern the arbitration, the organization to manage the proceedings, and an established group of experienced arbitrators.


In some cultures, the negotiations process effectively ends when the contract is signed, elsewhere it may not be so. From the American perspective, a contract represents the culmination of a series of negotiations, the end result of an arrangement, the development and delineation of procedures, rules, regulations, and standards, by which all parties agree to behave with each other from that point forward until the exact state stipulated as the termination date of the contract. Under the terms of the developed contract, there can be no variation, no modification unless so indicated and agreed within the contract. That is why American contracts are lengthy; every contingency must be carefully anticipated and thought through ahead of time.  The contract becomes a contract of objectively verifiable and predictable action between two parties.  An American would not hesitate to sign a contract with his or her own worst enemy, if it were sufficiently endowed in legal terms and offered him or her sufficient profit potential. 


In Anglo-Saxon cultures, the action of signing a contract symbolizes an intention to fulfill the stated terms. A legal advisor is often included in the team to reduce the level of misunderstanding and conflict after signing. Elsewhere, for example with the Chinese, the contract may not represent finality but a starting point.  The objective of American negotiators is usually to arrive at legalistic contracts, and therefore the dominant concern is with getting the details right, and to use all such ongoing relationships to facilitate the achievement of unambiguous understandings.  The Chinese approach to the negotiating process is rather  to establish a human relationship, often essentially dependent in nature. Therefore, their primary goal is to create the bonding of “friendship.”  Consequently,  they negotiate to do business with each other,  often  leaving  the  specific  terms  to  be  determined  in the future based on the circumstances that occur.  When the Chinese suddenly find themselves in a situation where honoring a particular term in the contract will be difficult, they may turn to their partners, expecting not only understanding but support and help in getting them out of their dilemma by changing the terms in the agreement. Americans react with disbelief on this action. In response, the Chinese feel abandoned and deceived by a trusted business partner, who is unwilling to help them in their hour of need.  

For many Americans, the purpose of a business negotiation is to arrive at a signed contract between the parties.  The signed contract is a definite set of rights and obligations that strictly binds the two sides.  Americans tend to be bound by law, not by relationships, tradition, religion, or culture. Being high-context and explicit, Americans will honor a contract to the letter, whatever circumstances later arise.  For the Japanese, among other groups, the goal is not the contract but the relationship.  An American company in a transaction with a Japanese firm may view the contract as the essence of the deal while the Japanese believe the partnership is subject to reasonable changes over time; one party ought not to take unfair advantage of fortuitous events. While for an American signing the contract closes the deal, for the Japanese signing the contract just begins the relationship. Generally, Americans prefer very detailed contracts that attempt to anticipate all possible circumstances, no matter how unlikely.  Because the “deal” is the contract itself, one must refer to the contract to determine how to handle a new situation that may arise.  German contracts tend to be more specific than in the United States.  To Germans, contracts are firm guidelines to be followed exactly. They spell out what in the United States is left to standard trade practice.  Germans have two levels of signing authority; p.p. indicates someone with restricted authority while i.V. indicates a manager with full authority.


In other  cultures, such as that of China, managers prefer a contract in the form of general principles rather than detailed rules. The Chinese often issue “memorandums of understandings” which are statements about the “spirit” of the agreement.  Because, it is claimed, the essence of the deal is the relationship of trust that exists between the parties. If unexpected circumstances arise, the parties should look to their relationship, not the contract, to solve the problem.  Koreans generally prefer short, vague contracts.  For them, a contract should not be unduly restrictive. The American drive at the negotiating table to foresee all contingencies may be viewed by persons from another culture as evidence of lack of confidence in the stability of the underlying relationship.


Compromise is not a native word to Russians and to Russians have more the flavor of “to be compromised” than to make reciprocal concessions to arrive at a mutually agreeable or beneficial agreement. To many Russians, an offer of compromise is a sign of weakness.  The natural impulse of many Russians when provided an offer of compromise is to go on the offensive, seeking to exploit and to establish dominance.  An  unreciprocated concession reeks of weakness and invites attack. There is a belief in Russia that there is only one truth and that you are supposed to try and achieve it, not compromise it.  Avoid general agreements, in down details, since the Russians will generally adhere to the strict letter of an agreement but interpret any vagueness to the utmost in their favor. The Russian tendency is to put extreme proposals on the table, to stick doggedly to them through extended negotiations, and ultimately to modify them quickly and substantially. The Russians expect that when this is done, the other side will reject them firmly, thus allowing negotiations to move on in a more realistic manner. You win by demonstrating your seriousness; your adversary will have contempt for you if you give in easily, respect you if you have fought forcefully.  Lenin’s adage was: “If you strike steel, pull back; if you strike mush, push forward.” Russians are good at creating clever contracts that are wordy and ambiguous and omit important details that they can exploit at a later date. 


The French prefer to begin with agreement on general principles while Americans tend to seek agreement first on specifics. For Americans, negotiating a deal is making a whole series of compromises and tradeoffs on a long list of particulars. For the French, the essence is to agree on basic general principles that will guide and determine the negotiation process afterward; these principles become the framework, the skeleton upon which the contract is built. The French will not regard a deal as valid unless it has been drawn up in meticulous legal detail. Having codified elaborate agreements, their attitude then is very ambivalent. They will continually refer to the written text but they also feel the need to question them, or reinterpret them, or find ways of getting round them.  In France there are two sets of rules, the written ones and the real ones. By way of contrast, Germans are explicit, highly detailed in their contracts; no room is left for interpretation. The opening offer from an Australian or Swede is likely to be closer to the final settlement than from a Russian, Chinese, or Egyptian, where it would be wise to leave lots of room to haggle. 


In the Arab world, a person’s word may be more binding than many written agreements and insistence on a contract may be insulting.  A Greek  sees  a  contract  as a formal statement announcing the intention to build a business for the future. The negotiation is complete only when the work is accomplished. Mexicans treat the contract as an artistic exercise of ideas and do not expect contracts to apply consistently in the real world. Mexicans appear to be more concerned with the general wording of the agreement while Americans appear to be more focused on the specific wording of the agreement.


The Chinese seek agreement on generalities, dwelling on overall considerations, avoiding specific details as much as possible, and leaving the concrete arrangements to later negotiations. The wording of general principles often makes it possible to extract concessions. They can also at times quickly turn an agreement on principles into an agreement on goals and then insist that all discussion on concrete arrangements must foster those agreed upon goals. The Chinese demand for agreement on principles first can be used later to attack the other party for bad faith and for violating the spirit of the principles. The Chinese do not treat the signing of a contract as signaling a completed agreement but just the start of a relationship.


The first objective of Chinese negotiators is usually to get an agreement on general principles about the character of the evolving relationship.  The agreement is only an objective and  establishes the general form of the relationship with little attention to details. The Chinese usually insist at the initial stage that the details can be worked out later as long as both sides take a positive attitude toward the spirit of the general principles. The Chinese tend to have little appreciation for proprietary rights. Among friends there should be no need for secrets; the Chinese believe that the bigger and more successful a company is, the more it should be willing to share its knowledge at no cost to the Chinese. They accept it as their rightful due. They may even become resentful if denied free access to any knowledge they feel they deserve.  In China, there is a handbook of acceptable contract items and if a clause is not in it, it is unlikely the Chinese side will accept it.  When the Chinese negotiate a contract, they argue when they implement it. 


 The Japanese have a fundamentally different concept of contracts.  They regard them as directional rather than final.  The Japanese perceive a written contract as an expression of the relationship. Signing the contract is seen as only opening the relationship. A contract is a statement of the agreement  now, and it is assumed that it will be reinterpreted or renegotiated if conditions change. Therefore, if conditions change in ways that make the contract unfavorable, they expect to renegotiate it.  For example, they have repeatedly canceled or  insisted  on  renegotiating  contracts  for  the  purchase of commodities when world prices have fallen below the level in the contracts. The Japanese prefer brief, written agreements that set forth basic principles; the gentlemen’s agreement (involving honor and obligation) reached has more force than a legal contract.  After the contract, if disputes occur, the Japanese try to resolve it by mutual agreement. The agreement primarily contains comments on the principles that the parties have agreed to use to guide their relationship, enabling them to respond to any changes that may occur at a later date.  


Group orientation ideally results in a solution that is good for everyone, since all points of view are supposedly considered. Negotiations with group-oriented negotiators would be detail oriented in order to determine  the proper solution.  Your identity belongs to the group of which you are a part.  The group would have to reach a consensus on any and all decisions, and this probably would not be done during the negotiation sessions.  The individuals in the group would avoid making an individual  decision. Individuals who are not group-oriented may believe that group-oriented negotiators appear to stall, are not interested in the negotiations, and give ambiguous statements.  Group-oriented cultures tend to view contracts as flexible (Hofstede, 1991).


If you are individually oriented, you will be concerned with the best contract for your company and may not be concerned about whether the agreement is good for the other company.  f there is more than one negotiator on your team, one person will probably control the negotiations and make the final decision concerning the various issues being discussed. Usually much individual sparring has taken place with members of the other team before the negotiation meeting.  The individually oriented person would tend to interpret the contract very rigidly.


The persuasion phase and compromise stage of negotiations focuses on efforts to modify the views of other parties and sway them to your way of thinking through the use of various persuasive tactics.  Americans see persuasion as a kind of conquest, whereas the Japanese look on it as a meeting of the minds.  The Japanese verb “to persuade” (fukumeru) also means “to include.”  Any persuasion will be conducted behind the scenes, not during a formal negotiating meeting.  For Japanese managers, persuasion as victory is secondary to the process of matching interests.  Persuasion is typically used to compromise on certain conditions so that the two sides can close a deal. In Japan, there is not a clear separation of information seeking and persuasion.  The two stages tend to blend together as each side more clearly defines and refines its needs and preferences.  The  time is spent as this task-related exchange of information means that little is left to discuss during the persuasion stage. The importance of maintaining harmony, avoiding loss of face, and gaining the agreement of all involved is most important. For the Japanese, it is more important to maintain the relationship than to be frank and open. The Japanese believe that little persuasion should be necessary if the parties have taken the time to understand each other thoroughly. Since the Japanese have spent a high percentage of their time on the first two phases, Japanese negotiators often do not feel the need to allocate much time to persuasion. 


Their first position is rarely overstated, though sometimes fuzzy.  Japanese like to regard their position as reasonable for both sides. The first  proposal is carefully drafted and what they feel to be reasonable, reflecting the Japanese predilection for well-informed, best solutions based on consensus building. The Japanese tend to offer a proposal that approximates their needs and resist adjusting it. They offer what they feel is correct, proper, and reasonable.  Japanese tend not to ask for much more than they expect to get.  If the initial trust building was carried out successfully, they may not bargain on cost at all. This has inherent within it numerous weaknesses. Japanese negotiators develop defensive arguments with no consideration of persuading, selling, or converting the other side.  Nor do they usually consider what the other side might be thinking or offering, including anticipated strategies and any concession strategies. Japanese negotiators often find themselves with no contingency or fallback plans, few officially authorized concessions, and an absence of clear policies on some questions.


In Japan, only a few persuasive tactics are appropriate: questions, self-disclosures, positive influence tactics, silence, a change of subject, recesses and delays, concessions and commitments.  The repertoire of persuasive tactics available to bargainers in Japan is prescribed by status/power relations.  Buyers (superior) can say things to sellers that sellers would not even consider saying to buyers.  Of the traditional social hierarchy in Japan, the merchant (seller) ranks below all others, including peasants or farmers.  To be involved in a money-making opportunity was not a highly regarded position in traditional Japan. Aggressive influence tactics can only be used by negotiators in higher power status positions and are only communicated through the low-level informal communications channels. Ceremonies provide each party with tangible representations of complex and uncertain abstractions.  It focuses the awareness of the participants on some form of transition to a new or different relationship.  Many cultures enjoy ceremony and functions and formalities, including speeches and dinners.

CONCESSIONS  AND  AGREEMENT 

The concessions and agreement stage of a negotiation is the culmination of the negotiating process at which an agreement is reached.  Often it is the summation of a series of concessions or smaller agreements. To reach an agreement that is mutually acceptable, each side frequently must give up some things; therefore concessions by both sides are usually necessary to reach an agreement. The Japanese believe that nothing is settled until everything is settled, which is why they typically provide concessions only at the end. They expect that these will lead immediately to the conclusion of the agreement—a holistic approach to decision making. The Japanese do not make any concessions until all issues and interests have been exposed and fully discussed. Usually any concessions are not decided upon at the negotiation table because of the nature of consensus decision making; negotiators must check with the home office before making any concessions to be sure that everyone agrees on the concessions.  The Japanese believe that at this stage they should understand the other side’s position and how it relates to their own so that they are in a position to decide what concessions are needed to reach a final agreement.  The Japanese favor written agreements that are brief and identify basic principles. Listen politely to everyone in their group before making a group decision. However, once a concession is made it is usually considered as immutable and unchangeable by the Japanese.


Japanese dislike formal Western-style contracts. The Japanese tend to prefer brief, written agreements that set forth basic principles. Japanese written contracts tend to be very short (two or three pages), are purposefully loosely written, and primarily contain comments on principles of the relationship. The gentlemen’s agreement (a loosely worded statement expressing mutual cooperation and trust that has developed between negotiating parties: these agreements allow a great deal of flexibility in the solution of unforeseen problems) often has more force than a legal contract since it involves a sense of honor and obligation. If something goes wrong after signing the contract, the Japanese attempt to resolve it by mutual agreement.  If disputes arise, the common interests of both parties generally determine the outcome.  Instead of submitting disputes to a third party, such as a court, the Japanese prefer to settle their differences through discussions with people who are familiar with the respective problems and situations. To submit an issue to court would bring embarrassment to many Japanese.

 
The Japanese do not view the signing of a contract as the end of negotiations. In the Japanese view, a contract is a piece of paper and people are human beings. Japanese firms want long-term business relations based on kan, emotional attainment. The Japanese have a stricter social code concerning obligation. The penalty for failure to discharge the obligation is dishonor of oneself, one’s name, and one’s family.   Another reason for their dislike of fixed, written contracts is the Japanese feeling of extreme uncertainty about the future. The Japanese prefer that contractual obligations be left as vague as possible, in order to provide for a maximum of flexibility.  The traditional Japanese view is that a contract is secondary in a business transaction, which should be premised on an ongoing, harmonious relationship between two parties who are committed to the pursuit of similar objectives; relationships, not contracts, are negotiated (Tung, 1982). Japanese contracts are always considered open for renegotiation. Japanese prefer disputes be worked out through mutual discussion.  Generally, the Japanese view the use of legal documents as evidence of mistrust; if the partners have mutual trust, then it is unnecessary to cover all contingencies through formal legal contracts. The Japanese prefer flexibility in their business relationships.  Any documents tend to be much shorter and are characterized by such phrases as “All items not found in this contract will be deliberated and decided on in a spirit of honesty and trust.”


To the Japanese, a negotiated agreement is seen as an indication of the direction to be taken while adjustments and modifications can be made as conditions and circumstances warrant it.   An agreement is seen only as the beginning of an adaptive process rather than the end.  The American expectation of contractual finality is foreign to the Japanese way of thinking. The Japanese do not believe that a contract alone can ensure the success of a venture.  According to Japanese thought, a truly wise man would not absolutely commit himself or herself since human interactions are so indeterminate.  This flexibility means the Japanese will not lose face if future circumstances should change.  The Japanese approach to contracts emphasizse the relationship. The contract is only a tangible acknowledgment of the existence of such a relationship, not a precise instrument that establishes and defines the relationship (Oikawa and Tanner, 1992). The Japanese feel that agreements require seasoning and maturity; as people work together, understandings become clearer and increasingly advantageous to both partners.  As the relationship and conditions change, the assumption is that performance expectations ought to change.  Flexibility, adjustment, and pragmatism, therefore, dominate the execution of long-term contracts. 


Wise negotiators know that the best deal is one that is good for both sides.  If the agreement is mutually beneficial, both sides have an incentive to maintain it.  It is better to recognize the possibility of renegotiation at the outset and set down a clear framework within which to conduct the process. In short, recognize the possibility of redoing the deal, but control the process. Regardless of the other side’s view on written contracts, it is still wise to document the agreement in simple, understandable terms so that the responsibilities and rights of both sides are clear. The language of the contract is often a disputable item.  It is often desirable that two versions should be prepared—in your native tongue and in the other side’s language.  Care must be taken to ensure that both versions are equally accurate to the deal negotiated.  Unless this is done, the parties may find differences in the two versions that will require further negotiations to settle.
