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                       The Product Liability Revolution

 Over the past three decades   the United States  has changed its guiding principles on liability law from the concept of negligence to the more general concept of strict liability. Negligence is failure to use reasonable care in the design and manufacture of a product.   Within the doctrine of negligence, the manufacturers could not be sued if a consumer misused or abused the product, caused injury to himself but the product performed as intended (no product defect).  During the sixties and seventies, consumer advocates  claimed that the consumer was being unfairly treated and not protected  from manufacturers’ carelessness or product deficiencies.  The  result was the creation of the doctrine of strict liability, which switched the focus of liability law from the manufacturer to the product.  If a defect is found, liability can be incurred, regardless of when the product was manufactured or whether the manufacturer used the state-of technology at that time. 


The concept of strict liability means the product can be quality designed and built according to specification with no  manufacturing product defect but if it causes an injury, the company can still be held responsible. Thus  even without negligence, a manufacturer can be held liable for  a product (defective or not) that causes an injury  even if the product was misused or abused.   In strict liability, almost anyone who comes in contact with a product--designer, manufacturer,  distributor, or retailer-- can be held personally liable if the product is determined to be  defective--unreasonably dangerous to the user.  Additionally, the manufacturer is   subject  not to a single code but to 50 different standards of liability, one for each of the fifty states. 


  The assumption was  safety and innovation would flourish  and  manufacturers would  seek out the best and newest  techniques and materials to avoid the liability problems. This has not happened. Manufacturers have often responded to the liability threat by not innovating.  One example: Research expenditures by US companies working on contraceptives peaked in 1973 then plummeted 90% in the next decade; a decline inversely proportional to the increase in product liability suits brought against contraceptive manufacturers. 


Safety improvements also did not happen as predicted.  The old law encouraged safety improvements but did not condemn past shortcomings. Now, though, some companies even hesitate to introduce new improved models because they could then be liable; this might indicate that the older versions could possibly have been unsafe. Each new improvement could possibly provide a standard by which your older products would be gauged. An improved technique today could well be an indictment of what you did less well yesterday. 


Engineers are being forced to cope not only with the safety of the product as it was originally intended but also are being asked to  be mindreaders on every possible use, misuse or abuse of the product, not just now but in ten or even fifty years from today. Tradeoffs among function, price and risk are commonplace in the design of a product but this is irrelevant in the establishment of guilt or liability.  Manufacturers  end up improving their designs only incrementally. Radical Innovation  tends to be discouraged.Companies that produce products designed to improve health or enhance safety are among those most likely to be sued and hence are  often  reluctant to introduce new ones.  This undermines  the stated purposes of product liability  laws: to enhance the health and safety of American consumers.


Our current legal system is well designed to reduce the risks of another  Chernobyl or  thalidomide disaster.   The mandate of achieving zero risk is attempted. However, rational risk-taking becomes nearly impossible. Through mining accidents alone, Coal kills 500 persons a year while nuclear energy practically none; yet coal power is favored over nuclear by the environmentalists and politicians.  Vaccines may save 1000 lives for every one they take but that one death  costs vaccine manufacturers enough to scare most of them out of the business.  Are we to eliminate all the vaccine manufacturers in order to save the one in a hundred thousand children who react to the vaccine but in the process affect hundreds who would have died and  suffered were if not for that very same vaccine?  The search for zero risk is  noble but impossible; is it even desirable from society’s standpoint?  


When liability insurance is plentiful and relatively inexpensive,  companies are more willing to risk litigation and bring innovative products to the marketplace.  This was the state of affairs  until 1980. During the 80’s, many insurers have withdrawn from the market or charged prohibitive premiums and deductibles.  Although many  reasons exist for this overall lack of adequate liability insurance coverage, it is  mainly because it is difficult if not  nearly impossible for an insurer to estimate its real risk in product liability coverage today.  Today’s products will be liable  for thirty or forty years hence but their coverage is only for  today.  Grave distrust also exists of the American tort system by the international insurance community and the reinsurers (especially Lloyds of London), highlighted by the change from the traditional occurrence based policy to a new claims made policy which covers only the time for which a policy is written.  The cost of an activity may be raised prohibitively; modern behavior does not deter risk; it deters behavior that gets people sued which is not the same thing. Doing nothing becomes safer legally than doing something, even if more dangerous.  




*

 Magnitude of the Problem

In 1974,    1579 product liability cases were  filed in the U.S.; by 1985 the number of cases filed had grown to 13,554-- a   758 percent increase in just 11 years. Since 1980, medical malpractice and product liability claims has grown nearly 20% annually.  During the same  time,  an 835% increase in medical malpractice awards and a 401% increase in liability awards  occurred. According to the Institute for Civil Justice, the United States spent between $29 and $36 Billion on tort litigation in 1985.  Of this amount,  less than half the total was paid to plaintiffs as damage awards, the rest went to lawyers and court administrators.    The estimated costs (in 1990) to the insurance industry (and eventually to all Americans) of product liability amounts to over $80 Billion annually, the equivalent of the profits of the top 200 companies in U.S.  The average jury award climbed from nearly $500,000 to almost $2 Million; almost two-thirds of which usually went to cover attorney fees and court costs.  A study by the Rand Corporation of settled asbestos claims  found the total spent on the average claim was $101,000 of which the average victim received but $39,000. Just one multi-million payout was awarded in 1962; by 1983 there were 360.  Compare this to the biggest damage award in the history of the British empire of only $1 Million.


 The high costs of awards are causing manufacturers’ insurance premiums  to skyrocket. In 1984 a pharmaceutical firm paid $72,000 for $100 million in coverage; in 1985 it paid $85,000 for only $18 Million in coverage; in 1986 insurers were asking for $1.8 Million for that same amount of coverage.   Product Liability premium increases of 500% within four years for less coverage is typical; in many industries premiums have risen ten times or more for the same  coverage, and occasionally liability insurance is not  available at any price.  


Today, due to liability awards, only one company in America makes vaccines. The number of suits filed against makers of DPT jumped almost four fold from 1982 to 1986. As a result, a dose of the DPT vaccine  which costs about 12 cents to manufacture, retails at 100 times that -- nearly $12--with  99% of the price going towards paying for liability coverage.  The surviving  manufacturer raised the price to cover product liability costs. This   resulted in expensive treatments that nearly prohibit vaccination by the poor.   In 1970,  13 companies were involved in contraceptive research but  by 1986 only 1 company was still active. Product Liability premiums cost many large municipalities as much or more as they spend on fire or sanitation services.   Product Liability  led to the disappearance of American-made safety equipment for football, hockey, gymnastics, scuba, and baseball.  Once 18 companies made football helmets, now  just two.  The liability costs of football helmets  can amount to   50% of the total cost of the helmet.




*


One-third of companies surveyed by the Conference Board say that liability worries have forced them to cancel or postpone new products. Another survey said 47% of respondents have discontinued product lines as a result of product liability problems. Of the respondents, 22% decided against merger or acquisition, 22% lost market share as result of product liability risks or the resultant price increases, 25% indicated they have discontinued product research as a result of product liability, and 39%  said they had decided against introducing a new product due to the increased risks of product liability. The primary reason for this dramatic decrease  results from uncertainty, which makes rational business planning impossible.  It is impossible to predict what future application of product liability laws will be to today’s products; hence a manufacturer can take no adequate or totally faultless domestic precautions against future liability.   At present, millions of dollars and enormous amounts of scientific and managerial energies that should be going into finding new cures for ailments  or managing innovations to increase a company’s competitiveness, are instead being wasted defending useful and properly made products. 



        The Effects of the Product Liability Revolution

 According to a Conference Board survey of over 500 CEOs, the costs of product liability is more than just court awards, settlements and increased insurance expenses. It is also  means lost jobs,  reduced global competitiveness, and diminished innovation.  These  three  hidden costs are the major concerns for the effect of Product Liability upon the United States economic future.


 Product Liability costs have prompted some manufacturers to abandon valuable new technologies, life saving drugs, and innovative product designs.  Even when a company wins lawsuits against it, the cost of coverage, litigation and the fear of possible large judgment against it can persuade management that a product is not worth selling.  Baxter Travenol left the heart valve business largely to avoid the inevitable litigation that would certainly have resulted.  Monsanto Company decided in 1987 not to market a promising new filter and insulator.  The material from which it is produced, is certainly safer than the asbestos it would replace in brakes and gaskets, but safer is not good enough in today’s litigation climate. Business decisions are  being decided, not on profits and costs, but on advice from lawyers on liability issues, weighing the possibility of lawsuits on a particular product.  Companies  are attempting to avoid problems and risks by staying out of markets with high liability records.


U.S. firms pay much more in product liability premiums than do their international competitors.  Dow Chemical has foreign sales of $7 Billion versus domestic sales of $6 Billion yet domestic insurance costs were $100 Million versus less than $20 Million for its foreign subsidiaries.  In 1987, Dow  was a defendant in 456 suits in the U.S. versus only 4 outside the U.S. American firms making baseballs and other sporting goods pay liability insurance eight times that of their Japanese-based rivals.  This adds about 10% to the cost of an American product and could well spell the difference between a competitive product and, perhaps, a never introduced one.  The huge product liability costs that United States manufacturers routinely pay (premiums, defense costs, awards) are by and large not shared by their overseas competitors. Foreign companies also have the option of effectively limiting their  liability on their U.S. operations by undercapitalizing their U.S. subsidiaries, effectively refusing to enforce judgments made against them here.   


An estimated 15% of the cost of the U.S.  manufactured machine tools is now attributable to product liability costs. Some machine tool and textile machinery manufacturers must support premiums 20 to 100 times as much as their foreign competitors pay. Union Carbide developed a suitcase sized kidney dialysis unit for home use but sold the business to a foreign competitor after determining that the potential damage claims and the probable costs of their legal defense made the project uneconomical.    Many medicines have been available to Europeans years before Americans could use them and some will probably never be available for U.S. usage. Liability insurance costs, self insurance loss, defense costs, product/directors/officers liability, pollution, toxic and business torts, employment law and civil rights actions are all part of the direct costs of the liability system. 


 
“Innovative products are not being developed or are being withheld from the American market because of liability concerns or inability to obtain adequate insurance,” says the American Medical Association and Pharmaceutical Manufacturers Association. The data supports them. The figure for increasing lead times of new drugs in the USA:  1958-62; 2.5 years; 1963-67;  7 Years  1968-72:  7-1/2-10 years; and even greater today. Merrill Dow stopped producing the only anti-nausea drug prescribed for pregnant women after having   won almost all of the lawsuits brought against it but decided that the litigation costs and premiums outweighed the manufacturing benefits.  So now consumers do not have to worry about any risks from the drug since they can not get it anyway!  Searle had the identical experience and same result with its IUD product.  Even with FDA support and approvals,  it still encountered nearly 800 lawsuits, most of which were settled with only small payments; it  had been to court on  just 10, of which it won 8.  It was not the size of the settlements as much as legal expenses which caused it to drop the product:  $1.5 million to defend just 4 cases.  Insurance was also unavailable. The real possibility of losing the whole company because of a product with very small revenue potential was unjustified  to Searle.

 
The  affects of the doctrine of Strict Product Liability has  virtually destroyed the  piston aircraft industry.  Piper Aircraft estimates insurance costs adds  between $75,000 and $100,000 for   every new plane built.  From 18,000 aircraft assembled during in 1978-1979, less than 1000 units were built in 1988. In 1988 Cessna Company stopped manufacturing single engined small piston propeller driven aircraft. Piper and Beech manufacture only one model each.   When small plane manufacturers found their payout of liability claims rose ten fold  between 1977 and 1985, they  suspended production of new planes-- with a hefty 50 to 60 percent surcharge for liability, they could no longer compete with used planes. Yet, the new models kept off the market were notably safer than the older ones .  




* 


 Product liability seems to impose heaviest burdens on small companies due  the cost of premiums and legal fees.  Big companies have even greater dollar exposure . However, the big concern can afford the premiums and accepts the risk as a cost of doing business. To survive against the legal system as well as the regulatory system  requires a large stable of lobbyists and liability lawyers. Only the larger companies can afford both the personnel to fight the system and the insurance premiums necessary to survive the system. In contrast, the small business often does not have the resources to deal with  liability concerns.  Many small companies go without insurance and many promising entrepreneurs fail to start new businesses  because they cannot afford to risk their family asset.  As the result of  the doctrine of strict product liability, an entire generation of new companies may well be discouraged from entering the American economy. 


Older mature technologies  (and companies) bear regulatory and judicial burdens too but it is the newer ones that are most affected. The older products (technologies) often are grandfathered, presumed innocent until proven guilty while the newer technologies are guilty until proven innocent. The old technology has benefit of experience: from previous liability fights, it knows and uses the accepted warnings, inspections, and designs to avoid or at least minimize future liability entanglements.  Insurance companies base rates upon track records and accumulation of accident experience, something old products have.   However, new products have no such history.  If Henry Ford had to bring his Model T to market now,  courts and regulators would have stopped him.  The first automobile would have been declared too dangerous, one could break his arm cranking it, or it might scare a horse and throw a rider or cause a buggy to crash from a scared mount, or a dozen other possible injuries and accidents could easily come to mind. Horses too were dangerous but horses were an established technology and well known and accepted.




 *

       


                Management Implications

The Product Liability Revolution was designed to spur on safer products and to provide recourse for users of unsafe products.  The  adverse effects of this Revolution are just now becoming obvious:  less innovation, less internationally competitive products and companies, and a heavy strain on America’s economy.  Even when innovation occurs, the American public may be the last one to have the opportunity to use the product, it being marketed abroad for years, perhaps  decades, or even never  coming to these shores.  In some cases innovative efforts in entire industries have nearly ceased; pharmaceuticals and small aircraft to just name two examples. Once innovative leadership is lost, minimal chance exists of ever regaining it.


The effect upon small ventures and entrepreneurs is equally  chilling.  Many enterprises fail to get off the ground because of unaffordable or inaccessible insurance or capital backers who--although nothing wrong with the business plan, the idea, or the potential-- see possible litigation in the new venture and shy away from it. Only the largest concerns can afford the legal protection, the lobbyists, the internal paper path defense bureaucracy, or to accept self-insurance if all else fails.  Small ventures can not afford these defensive measures and many are either not being formed, being liquidated, or are stagnating.  The implications for innovation in the United States are depressing since most radical innovations spring from these small ventures. 


Unless halted or reversed, the inevitable result is a have and have not economic state: The haves being the liability lawyers, the liability lottery winners and those giant manufacturers with already well  protected grandfathered products and the have nots being the other firms who have to pay  exorbitant and constantly rising premiums for less coverage. The consumer will have limited choice  while their brethren around the world have the opportunity to try new products and concepts.  American Industry  will be at the mercy of international firms, who do not have to compete with their hands tied behind their backs as  do American companies  now. 




                                          Recommendations

The intent must be to create a truly level playing field, fair for both consumers and manufacturers.    The right to sue and seek recourse due to manufacturer defect along with the high degree of international competition  should be sufficient to guarantee high quality products.  Safer products come from constant improvement and innovation.   Humanity must learn to take some responsibility for his actions, his abuse or misuse of products.  Engineers can not be expected to be visionaries of fifty years hence when politicians can’t see beyond the next election.  Professional endeavors to design and  provide the safest products with today’s technology should suffice.We believe enactment of the following recommendations (which have been gathered from a wide variety of sources by the authors)  would go a long way  towards leveling the liability playing field and correcting the excesses:

 
1) State of the art defense:  Allow companies to present the defense  it could not warn of the danger of a product since at the time the product was marketed the scientific knowledge and technology necessary to assess the danger did not yet exist and as such they did not know a danger existed. (A similar law was passed by Great Britain precisely because the government did not want to impede innovations).



2) Accept approval by Federal regulators as an allowable defense; strict adherence to regulatory standards would provide protection for manufacturers from liability claims,  at the very least from punitive damages. New Jersey recently passed a bill that establishes compliance with government regulation as a statutory defense.  The statute also establishes an absolute defense against punitive damages and creates a presumption that a product is not defective if it adheres to Federal standards.


3) A national set of  standards on product liability need be issued, resulting in one well defined federal standard of defectiveness  instead of 50 conflicting ones.



4)State of Repose-- a period of time thereafter a manufacturer can not be sued (10 to 15 years would be reasonable) should be established.   An EEC directive imposes a time limit of 10 years with a further time of 3 years for the claimant to become aware of the injury , defect, and identity of the producer.


5) Incentives should be provided for more insurers  and reinsurers to cover product liability of new products.


6)  Assessment of liability only for negligence should be reinstated.


7) Abolishment  of joint liability, market share liability,  and deep pockets liability. Fair application of the doctrine which assigns damages based on the defendant’s determined share of negligence rather than on ability to pay. If manufacturers were liable only for that portion of damage for which they were responsible, the system would encourage safety improvement without deterring innovation.


8) Caps should be placed on punitive damages, on non-economic damages, and contingency fees system, as well as caps on damages for pain and suffering; caps on lawyers fees and hourly wage scales.


9) Greater establishment of no fault compensation systems by government on emergency necessary items: for example, swine flu, childhood vaccines,  nuclear power industry liability, among others.


10) The U.S. should review adoption of the British practice on costs.  In Britain, the party that loses a case normally pays not only its own costs but that of its opponents as well thus crimping the filing of frivolous suits.


11) Prior Contract:  For occurrences like air crashes,  rare but inevitable, a set amount should be  given to victims and their families to eliminate tort problems.


12) Inclusion of Collateral Source Payments: where a defendant has  first party health, disability, or workers compensation insurance to draw upon,  take these into account and  any awards granted should include these factors. 


13)Plaintiffs should be allowed to use Collateral Estoppel, when one lawsuit is successful against a manufacturer, that provides the basis for other claims.  Defendants ought to be able to use the concept as well, to report the finding and proof of safety among his products in other lawsuits as admitaable to current ones. 


In return the manufacturer must accept responsibility to recall and retrofit older models when newer safety features become available, at only cost to users, if even that.  Companies must also pledge to make every effort to design in and manufacture safe products at current state of art technologies.



